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IN THES GCRXTED SUATH Eee ees coun 
FOR THE DISTRI 3 


HARRY C. “por, 
Adminis 

Sher: WOO ral ie Ee 

Oak Bluffs, 


$5). {Irving 
Washington, 


Defendant 
COMPLAING FOR PERSONS 


1. This court has Boe tectlortion of 
mount claimed is jin excess of 4 rcusand Dollars 
2. ee plaintift is the Administra 
xc, cecease ¢ auly, appointed in Administration No. 
3.25942 in the Se 2 f this Court. 
citizen of % nited States and.e resident of the 
Columbia, and js sued in his own right. 


3. On or about February 1, 1964, at appr 


a.m., Shoxweod R. Howard, a pecestrian, was cressing 13th Street, 


N. W., at its intersection with M Street, in the District of 
Colunbia. Sherwood R. Howard left the southeast curb of .said 
intexsection with the traffic signal, and procdéaded west, : 
13th Strest, when he was struck by the southbound car of 
defendant, Preddie Wilitams,. in the south crosswalk of said intex- 


section. Said car was operated by its owner Freddie willians, er 


goMa pasty unknown with the xnoisledge and consent of the def 


4. Said 
the defendant; 
traffic signal device, failed to yicld the right of ay to @ 
pedestrian in a marked crosswalk, failed to psy on time and 
attentton to his drivinc nd LaLled to osy other tre, dite ce rogue 
lations thei there iu Lull force anc effect. 
the collis sion aforesasa, 
body and to his entire nozvous Seon Shexvweod R. Howard in- 
curred large expanses for hospital end medicsl expanses and was 
fson his caployment. Sherwood R. 
pain and mental enguish. 
selaly through . 


& Sherwood Re. Howard vag in no 


WHEREFORE, whi F£ claims of and from the @cfengant the 


of Pifty Thousand Dollars ($50,000) besides costs ef this suit. 


“SOLON ET TOES 
Attoracy for Plaintifsé 
1025 Vermont Avenue, N. 
Washington, D. C. 20005 
347-7366 
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MOUION FOR LEAVE TO USH DEPOSITIONS TAKEN IN FOR ER ACTION 


Comes now 7 


represents to the Court ‘that: 


1. On ox about June 22, 1964 and October 26, 1964; 


~ 2. In the 
_ Civil Betion 1174-64, the law firn of & 
as mone for the defendant, with Solomon L. 
as attorney for the plaintiff. 
3. Harry C. Dorr, plaintiff herein, is the a Inst rator 
N 


of the Estate of Sherwood Howard, Ane plaintiff in Civil Action 


No. 1174-64 and the defendant he Freddie williams is the 


. defendant in that action 


4. Whe Gepositions of Sherttood Howard and Earl St. gobn 
are on file in this Court in Civid Action No. 1174-64, to which 
case this action is successor. 

5. The ple nintiff£ in Civil Action No. 1274-64; is dead. 
Earl St. John, “who was a witness to the automobile accident which 
is he Saece of this suit, when lac . located was a patient at 
St. Elizabeth's Hospital in the District of Columbia. 

6. At the time of the taking of the Gepositions on file 
in Civil Action No. 1174~64, the defendant,. was represented by 


Barker & Savits, his attorneys, who took part in: the taking of 


said depositions. 


bound volume 


aforementienecd deposition 3 absolutely 


ssential to establish the liability of the @efendant in the 


WHEREFORE, plaintiff moves the Court for an Order pernittin}: 
Pp 2 E j 


Brae iff to read and offer fox evidence the depositions 
Jenn, together with the Exh: 


which depositions ere nov on file in the 


office of the Clerk of the United States District Court for the 
pistrict of Colunoia, being filed in Civil Action No. 1174-64. 
Solomon Ls Margolis ~~ 
Attorney for Plaintifs‘ 
-1025 Vermont Avenve, N. BR. 
Washington, D. C. 20005 
347-5241 
[Certificate of Service Omitted in Eranting) 
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mo) RDER 


ns Taken in Foraer 


_ day of ’ 


ORDERED, that plaint iff is hereby given leave to rene 
> the depositions of st rerwood Howard and 


arl St. John, togethe sx with exhibits therein refo xred to, 


are now on file in the office of the Clerk of the 


States District Court for the sxict of Columbia being 


filed in Civil Action No. 1174-64. 


JUDGE, U. S. District Court — 
For the District of Colunbia 
[Certificate of Service Omitted in Printing] 
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At 


eft the south- 


6 rae 


on a green light, and the light changed while he was enroute to 
the southwest corner of the intexsection. When plaintiff had 
reached a point where he was about to enter the dane 

curb of the southwest coxner of the inte 

a southbound motor vebicle 

defené@ant und it is further 


defend ras r by a who was opexvating 


SEE CUS 
The Couxt, after hear. plaintiff's entire 
t's Motion for a directed verdict, coneluding that 
a prima facile case o. 


on the part of the defendant. 


ARGUHENT 


ne 


> 


The Court erred in ¢ granting Ge fendant's Motion 


ts most favorable 
the following: 
1. Plaincif€ was a pedestrian whe had entered a pe 
ajk on a green licht. i 


2. That plaintigi has crossed five of six lanes of traZzi 


when he was struck by the defemdont moter vehicle and was still 


ts er = Ne RAS eee Niel ecnitien - Sinedi ave 
im the cxosawalk et the tine of sabd collision. 


3. hat the plaintiff was at least half way across the 


street, when the light conty folling his movements changed from 
‘xeon to red, and at that point he was Clearly visible by south~ 


bound motori ists who had not yst entered the intersection. 
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hn you arrived 
txrafiiic controls at 


256 tT WAS greon 


g because I saw the light was green 


provably rather because it was pouring rain. 


In addition te the testimony of the plaintiff there wa 


~ 


testimony of one Baxl St. John, a witn 
front of this: car? 


regarding wi: 


Loved down, the 


A Well, judcing, I can go by his Might didn't go on from 


the traffic lights so the light wes changing, so'I would say 
about tvo car lensths from the inter 


And then later 


where was tha point of impact, in which lane of 


Q Now 
travel: was it? “Could you put a big "xX" for ma as to where tho 
man was hit? ‘ 

thor side, 3. goLag 


aOxOss, ha eresswealk. 


8 


SET yee sles al porn Ph otros ool on sien ee 40% ¢ 
me VO ROSY 1G Lanes, (Sate 


“, eae wed 7 “aN 
NSCS. ACGLS 


then the next 


which would be equivalent to the paxk lane as te 


to that, the middle onc is “B? that you, axe. in is 


“c", where Yould it be, would it be in "B" or in between one and 


4B"? 


A Right on the line of -“A® and "BS. 


And then later: 


ub a little 


wo 


Q Would you p 


oyegk 


en you first hin? 


Sav 


A Something Like-that. 


fir. Margolis she record I think it shovld show a 


point at the center of the street, I would say xight on the 


ah in half, do you agree with 


center line Gividing Sth Street that 


ur. Savits? 


Yes. 


In susmary, John testified that he was driving his 


follLowsna 


’ 


taxi, cab southb ound On L3th Streat, the striking 


. 


vehicle, and that as their vehiclos the intersection 


approached 


of M Street, the light oa theis movenents changed fran 


xed to green.) At that point he indicated that he saw Mr. Howard 


crossing from southeast to soutinrest at a point approximately 


half way across (43th Street. He jndicated at that point that 


Mx. gest continued isoving tovards the southwest corner and 
. ~ 


was struck as he entexed the curb lane. Spscifieally, he indi~ 


eates that the pedastrian was struck in the crosswalk. 


The facts as adduced at the trial of this case are almost 


identical to the facts in the leading case of Grifzith vs. 
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Shaybaugh, 58 App. D. C. 237, 429 F. 2d 437 (1925), wherein 


"At contrelled crossings, 
right of way along witi 
in observance with the 
tiffs 
signel 
ted the: 
right © 
site curs 
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ME fiaphasis ade c 
ee also American Ice Company vss soorehead, 62 App. D.C. 
226, 66 F. 2d 792 (1933). 
the Griffith case rly sets the rule that the. pedes- 


trian once war >-che right of way. In this cate, 


the Court ; tafe bts » sisted that the 


aintif££ nad failed to estad 2 : on the part of 


Gefendant. Yet the Griffith 
plaintif£s, onc having entexed the crossval 

‘has the right os way, and the burden of proof would then shi! 
to the éefendant to explain his failure to yield this right ¢° 


way to the pedestrian struck Quoting again fron the Griffith 


case, the negligen 


fate 
ae 
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the way 
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omaing partleulariv 


apt ta 
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is such 
difficult and 
right to enter 
permits it is 
most without pr LUC OKO; 
seen to imagine th wit shift of the 
nal they are giveh a tax Fight of way 
vintexrsecting traffic. t is th ty 


2achines to 


es - © 
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ver 
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vv 
— 


2INST h 


The Court's attention 


part, that: 


*..-tryaffic...shall yield the right of way to 

othex vehicles and to pedestrians lawfully 

within the intersection.ox adjacent crosswalks 

at the time such signal is exhibited." 

in the instant case the testimony is uncontradicted that 


M Streets his 


turned from red to green and at this point the plaintiff wa 
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Stxecet in the crosswalk, 
to yield the right of 


estrian and in feet stxuck him in the crosswv: 


eircunastances there 


in not obay 


tion indicate: ~ the dafencen: 


circumstances, a) : £ law 


aus 


caution.... 
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fact and conclusion ard the juin 


shoved that the plaintiff was euilty sligence as a matter of 


Law and that plaintiff failed te establish a pri 
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Whe wale applicable in the Pictrict of Colunbia on a motion fer a 


the evidence 
entitled 
3 if upon the evidences. 


tre 9% 
vs ahg 


shkeule go to the jur 
phaintiif, the rot shovle be gra Nerd edy & mere sein 


evufficiont; the question is not vhether there ic any evidence, 


“ 
Aneye is ony evidence upon which « pey can properly pruceed to Mindi a verdict 


for ie party vgen whori the onus of eroof ie impozed; the burden bedig ugen the. 


a 
- 


=¢s 


intiff % establish the neaigence snd injury alleged; if the e 
sdecuately te support either clement, the motion shndd be granted." ° Sheuack 
¥. Capitsl Transit Co., U3 Ped he; deckson v, Capital Tronsit Co., 9? F263 


Guning v. Cooley, 231 Sy GO SoCs 231, 233, Th Ltd. 120. 

It is the contention ef the defendant that % ne plaintiff not only 
Lailed to cateblish negligence on tho part.of tha defen ant, but aso contends 
thet his evidence shoved that he vas guilty of negligence as a ae of low, 

Counsel for ed entire avgunent is based on the theory that 
tho facts as addueed at the trial of this case are elnost identical to the . 
facts in tho ease of Griffith v. Sloybauch, 58 Apps D.C. 237, 29 Fad 137 (1929) 
Houever, this statonon> $e¢ ontirely exroncovs, Plaintiff in his ncmorendun has 
Snehuled only those paris of the testimony which tended to ses that plaintiff 
‘was in the crosswalk at the tims he crossed the street and by so doing trics to 
place his case within the lav jn the Griffith casa. 7 let us first oxenine the 


renazinder of the testinony of tho plaintiff in light of tho facts of the 
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Specific: ee the plaintiff aso testified as'fo aeeoe 


ro, 
A. 
2. 
A. 


Q. 


How, wien you cane up to thy interseetion, iat conor uss 1b7 
oy 


It was greene 

Did you ever sco it yellow? 
Hoe 

Nid you ever see 

No. 


oo 8 ya fae ee oy sont wast 2 
Weve you locking, frou the time yeu left the aparumend until you 


a ay 


Walked up to the corner of thic half a block, © could you sco up 


the 


fats 
wads 


you have to stand at the curb for any “‘Qongth of tine? 


“a 


gust walked on? 


Z just kept on-going beeause I sav the Might was greens 


“probably rather fast be y it was pouring rein.” 


a“ 


When 


fou crossed the : rior to. crossin 


you notice any traffi 
Noe 

On the strect? 

No. 

Any cars? 

ho, not either waye" 


Did you look to your yleht up Thirteenth St efors you 


ASe 


cross sed? 


oh, yeSe 
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Qe Vid you sec any treffic 
he Vow Node 
%Q, You vere looking left as you eressed? 


, + ao a ’ 
right straight ahead; 


¥ 
ran) 
x 
op 
mn 
~ 
° 
9, 
rs 
-s 
ca 


& ° =.) 
he To, not especially, I thin! 


: t op ler: 
HO, Ani prior to the dup2ct, did you hear the sc pecth of brekes? 


Q j wd yor see 2c aw? ‘, 
a8 
de. he, GRRL re 


Q Lo you knew which dircetion the car cane fron? 
A. No, idea, I never knew what hit me. 


Q. “hat part of your body vas struck? 


&. Tee whole right sids." , 
"Q. And how would you deseribve visibility fora paxlystrian walking? 
‘A. Nell, yes, you could say aay across the street. What T meen, 
3% vasnt% a blinding raine 
Q. Hew far could you see? 
fi. ‘Voll, Y could gee across the street and down Stree % thet I was 
: « 
going to continue on, 
Q. Aboud how far down could you sce? i. : r 


A. Ch, ite say half-vay% 
Q. Half a block? 
A. Yos." Lao et 


» 
"Q, Would you say more than 100 feet from the corner? 
~ : 
~ A Ltd-say abut a hunted feet would be goed visibility, yeoe" 


The aforestated facts are not Adontical to Griffith, In the 


Grifffth case the mther stop ppe ed gil observed the treffic confiitions wiile in 


our case plaintiff never Sanne to observe the traffic comiitions bet just 
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erorsed the street. In the Griffith cose plaintiffs observed ecveral cars 
stopped ab the red ight, Vadle in our cace plaintiiz never at any tine sax 
our vehicle nor the vehicle of Earl St. John, rhich hed to Some beon on the 
street at the ting vieintif? stax rted ors sing the int ersection. Flointif? in 


his testinony failed to offer eny excuse for his feilure to sco tha defendant's 


,vehicle nor the St. donate vehicles instead, he testified that visi. 


te A . ,. a Sar ae ~ 
Ghere to be secon and, Sf he fails to ses it-or gives mo excuss 
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Boron, 22 Fed 7356 
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The following testimony of Earl St. John, who was galled ef a 
witness by plaintiff, denonstrates that plaints [2 was guilty of neglisene @ 23 
4 ts 


a matter of Jer in crossing the street on ered licht and also St. Johats 


testimony failed to establish any negligence on the part of cofendantts 


vehicles 
Karl St. John's testiromy was as follows: 
"Q, Coule you toll me what you say or hoy this aceidmnt henpaned as 
you recall? : : 
A. Vell, ua stopped for 4 light et, waat is that -- Logan Circle, 
3th and Logan Circle er Thomas Circle, Thomes Circle; the 
Jight caugnt us at Logan Circle. 
Shen when the 2 hd Ist the traffic go, I pxoceeded behind 
another cor, and Io was driving approximtely about 25 to 25 but 
: the: front cay was about four to five car Lengths ahesd of ne, 


am! J conld sea the nest Lert wee red when we cama exound the 
Circle, Wut it cane on green before the traffic cot to it, 
Z observed this gentleman that got hit crossing tho intersece 


tion, and I observed the car, the moren’ this fellow s stepred off 


Qe 


ta, 


A. 
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into the traffic I observed this cay, the car in front of ne, 


. - <2 

made a veer to the right, and then Fr, Kowsxd started to mm ja 
3 
ever touards the curb, and the car nade another veer to thy ° 


defi, and Just as he got just about pasb the right front wh: nel, 


the ried from buy Ene his lez, just k 
barely hit hin, als . 
A% this point you sae then you sat a nan ranming eoress the : 
+ 
‘intersection, is that vhat you ssid? Yes he walking or rumning?, 
le Was walking vhen I first observed hin. : be 
Ynat color was the light facing hin when he started to cross the 
r 
etreot? : Le 
When I observed hin the Meht was green in our favor. r 
And red against hin, then? : A 
Yes. a : = 


And you say, vhen did this Chevrolet first veer to the right jn- 
relation to the man who was in the strect? 
He cane ont into the path of th. lane that wo were ine! 


Did you see the Might chunge color from rod to roeen? 


I observed the light when 4% changed, yes. 


A Leis feat, how many fect. before tha intersection ayprozinately or 


LZ 
Well, judging, T can yo ty, his & Lights dicn's go on from tha 

av? 
tra?fiec light so the light was changing, so I would eay adout 
tio car lengths from the intersection." 

v 
iknow it. f#pproxinsately, ve know you can't remeber 
definitely, but aspreximately? 
“ell, tho car vas traveling abont.25 niles, I mean about 20, ; 

~ 
at this time, he vaered to his right, ar then he veered back | 


thie lott." es : 


“ 


af oe 


cithe of the stree 


a As, e in t qr 43 
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A. The We the CtLO%. : 
Q, Ft chansal 42 greon? 
A : 
A &. Yeo,? 
"2. to hin about the 
- . 
A the xed light, 
~ reaNgs NOS. 
~ . 
> 
oe 
Z (1) Tre pedestrian vas “crossing 
\ . : = 
. (2) The plaintiff? never say the 
(3) Slaintire cffered no evidence 23 $9 vadue specd. 
L. (4) Plaintiff presented no avidtace of fallurs to naintain a proper 
7 lockout on the part of the defendant. On the contrary, the plaintiff's oun 
evidence presentcd a situation in wich the cefenéart had ‘kept the plaintiff 
4 under ebservetion when he crossed the street on a red Light. 
” a : : > ral ~ 
in Sono evon granting to, the plaintiff? ersry fawrable inter- 
Lferonce, 1% is Gefendant's con tention th: tec. that the 
* plaintif? emtirely fatled ta prove that vurcesonable or inormper comliust of t 
9 
defendant het produced 
ce nove then specelstion and conjecture ie necessary te 2 
C establish Webild ye" Skimer Vv. Koonts, 102 U.S. Arp. DLC. 73, 284 F2d 207. 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


TARRY C. DORR, Administrator 
of the Estate of Sherwood R. Howard 


Plaintiff 
CIVIL ACTION NO. 1350-66 
: vs. 
FREDDIE WILLTAM 


Defendant 


ORDER 


This matter having come before the Court on Defendant's motion seeking 


@ directed verdict in favor of the Defendant end the Court having considered 
‘the oral testimony and the depositions of Sherwood Howard and Earl! St. John 

produced on behalf of the Plaintiff, and having concluded that the Plaintiff has 
" failed to esteblish a prima facias case of peonenee | 


~~ 


ITI enthis day of 


. 1968, 


ORDERED, that a verdict in favor of the Defendant be entered, 


JUDGE 


DISTRICT COURT FOR TRE DISTRICT OF COLUMSIA 


EARRY C. BORR, 
Administrator of 
Sherwood R. Howard 


Civil Action No. 1350-66 


WILLIAMS 


ob 20 08 6m ca 48 00 OF c8 08 80 


soTrICE OF 2 


s hereby aiven that ery C patency meses” 


of Estate of Sherwood R. Heward, plain 


appeals to the United States Court of Appeals 
x ~~ 


Colurbia Circuit from an order Cenying 


New Trial or in the alternative 


entered in this action on August 


N 
Submitted, 


KANPROW & KAMNEROW 


BY — - se wo ee tees noes 
Solomon LT Margolis 
Attorney for Plain 
1025, Vermont Avenw 

Washington, D. C. 
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EXCERPTS FROM PROCEEDINGS 


Mx. Gentile, if you will move te your right a little). 
First of all, could you show 13th Street there for 


His Honor's benefit. 


A. Yes, six. This is 13th Strect, running north and 
outh, 

0 ‘Could you tell Us, before you move on, -- could you 
Gescribe the lenc configuration on: 13th 


. 


BR - Yes. here's a total of six lanes, three lanes 
northerly for northbound traffic, and three for southbound 
‘traffic, plus Denon each side of the Berens Quring the 

appropriate hours of the day. 
2 Wow, is there any sort of a divider between the 
north and south sides -- strike that. 
Is onere aeons of a dividing strip to scparate 


‘north and southbound traffic? 


A. Sir, there is a Gouble white painted line, approxi- 


mately three feet in width, here and here. (Indicating on the 


board.) 


Q ‘PHE COURT: By "here," you mean in the middle of 


13th Street? 


THE WITNESS: Yes, sir. WYhat's correct. 


THE COURT: See, this diagram won't get down on the 


record. 
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THE eee Yes. 
BY HR. MARGOLIS: 
re And did you iwmake any measurements when you examined 
the scene as to the total weet of 13th Street? 


Yes, sir. I measured 13th Street to be 66 feet wide). 


Dic you take any x urement as to the width of 


Yes, six. I found that to be 30 feet wide. 


Were there any marked crosswalks at this inter- 


A. Yes, 
Side, crossing 
south side and west side of the intersection also. 


Could you mark on the diagram on the board any 


of the four corners of the intersection. 


0. Now, assuming a position on the southeast corner of 


~ 


that intersection, looking west, what light would be control- 


ling? What lights, if ame, would be controlling traffic for 
that Dosone 
MR. SAVITS: Objection, Your Honor. 
s Again, I think the whole line of eeeeincny is 


irrelevant and certainly inadmissible. what occurred and 


what the condition of ‘the lights were six weeks after the 


22 

accident is immaterial and irrelevant to this case, and it is 
not a proper subject matter of evidence in this case. 

ZX am interested in the particular tiie and the 
particular date. 

THE COURT: I think that is close enough. 

Have you got anything to show that conditions haé 
been changed? 

MR. SAVIUS: Por the record, 4 would like to say 


that this is not the best evidence in this case. Certainly 


somebody from the highway department or members of the police 


. 


department who investigated the accident could put up the 


diagran. 
nim COURT: I don't know what Mr. Margolis plans 

to do. It is his as . But for the time being, I will a 

this evidence. 
MR. SAVITS: Thank you. 
BY MR. MARGOLIS: 

Q From the point at the southeast corner of the inter- 
section, looking west, what light would. be controlling -~ 
what Light or lights would be controlling traffic from that 
point? | 

A. On the southwest corner, there's. a light that faces, 
looking east. 


Q Were there any others? 
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A Well, there's also a light on the northwest corner 


which faces east. 


32 BY MR. MARGOLIS: 
Q - And Exhibit 7? 
A. Exhibit No. 7 is the. photograph a= Ssh a photograph 
of the right front end of an automobile, 
9. Coulé you tell us’where this photogxaph was taken? 


h Yes, I can. 


Q. Let me ask you this: Did you bring any notes with 
you on this case? 
sir. 


these made at the time 


This is a'-- the notes that I have are a typed copy 


of notes that I did make at the time I took the photographs. 


Q. All right. &nd can you tell us anything more about 


the car, the right fender.of which you took a picture of there? 


There is.a fender ornament on the right 


front. fender which is twisted. 
Q Do you have any information on the car itself? 
BR 6©)SOY¥es, sir. It was a 1961 Chevrolet, and the license 


plate was 1963 District of Columbia Tag No. GE 328. 


(The exhibits were shown to defense counse3)} 


“MR, MARGOLIS: Jf the Court please, I! would ask that 


these be admitted into evidence as Plaintiff's Exhibits 6 and 


7. 


24 
(The exhibits were shown to the Court.) 
THE COURT: where was this Chevrolet, this 1961 
Chevrolet automobile, when you took this picture which is 
a@ated March 12, 1964? 
It was in front of 451 Irving Street, 
N. W., Washington, D. C. 
THE COURT: How did you happen to go out there Ane 
take the picture? 
THE # MENESS 2 Well, I had previously secured a copy 


= y =: 


of the investigating offices's report; and on the record was 


the identification of this particular automobile, and also the 


report had the address of the owner of it; and that's why I 
went to that place to take the picture. 
THE COUR?: Well, eeaen: to that tiine, you had been 
in touch with Mr. Margolis, had you? 
THE WITNESS: Oh, yes, sir. 
& THE j amma it was because of Mr. Margolis 
you took these other actions? 
THE WITNESS: Yes, sir. 
THE COURT: When did you take this Exhibit No. 
a view south.on 13th Street? 
‘THE WITNESS: When did I take that, sir? I took 
eneion March 11, 1963. 


THE COURT: I have no more questions. 
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Do you have any objection 
HR. SAVITS: No objection to Ho. 6, but I do object 
to No. 7, with respect to any description which the witness 
‘ave. I have no objection to the picture. It speaks -for 
itself. However, any description, that he took it off of 
‘something from the police report, is hearsay on hearsey, and 


X would object to the admission of the icture with the 
J 


ion be stricken from t! record as being ‘inadmis 


as purely hearsay. 


THE COURT: There is no question that it is hearsay 


as to what the-accident report ; no hearsay 


that he took the picture of such and such a car bearing such 


and such a license. I think that is thé purpose of 


Mr. Margolis' examination. 


; they will be admitted. 
; * KOK 
THOMAS THORNE 
* 
DIRECT EXAMINAYION 
BY MR. 


Give the Court your full name, please. 


Thomas Thorne -~- T-h-o-r-n-e- 


Q And what is your occupation, Mr. Thorne? 


A Title Clerk, Department of Motor Vehicles, D. C. 


Governinent. 
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Dia you receive a subpoena to appear here in court 


Lid. 
Did. you, pursuant to that subpoena, bring certain 
records or information with you from your Department of Motor 
Vehicles? | 


3. Yes, I did. 


ar Now, specifically, did you briny information coverin: 
title pacer eter Gu 328 for the year 1963-642 
A. Yes, sir, I did. 
Q. Now, coule you tell- the Court, please, to whom that 
registration and tag was issued for the year 1963-64? 
BS Tag GE 3 vas lis to a Freddie Gray Willians. 
0. And do, you show an address for Mr. Williams? 


A 451 Irving Street, N. W. 


Q. Do you show fhe vehicle to which that registration 


was issucd? 

A. A 1561 Chevrolet, Bel Aire, sport coupe. 

0. Does that, perchance, describe the cotorion it? 

A. No, six, it doesn't. 

0 Do you have any other infomaation Beeentine thst 
registration that you could offer the Court today? 

A. _I don't think so, other than the serial number for 


that vehicle. 
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Could we have that for the record? 
A = - 115375101332. 
*** DEPOSITION OF SHERWOOD HOWARD 


Tr ar.emen ft . eonta ination ae ae 8 
Q : Howard, Ws ar yi a3 rcesLaent Which 


occuryed on February the first 3% ere you invelvcd in 


anber what 


Rt Was late at 


= -“ 


2 OF probnbly a fow minutos after sorunsy Fix. 


Yes, vory rainy. Pou 


G 


on thet evening? 


use on M Sbrect in ths 


to where we used to Live. Ee had been my neighbor for te 


Q Whar ds & 


m3) Franklin Richnyrds. 


Feanklin 


“yen fd ro? 
QLV ALVES 


~ 


G gay s 


4ng when you 
piace 
to ok 


half a block. 


ad ny topcont on. 


Q What color was your topcoat? 
a 


Brown, 
G fnag whet tyro of trousers, that is, what color were 
yoar treovse “37 
A Welk, they wore brawlencu ones. They cut 
in the hosx vital. 


Q Do you ranen what color they were? 


Ko hat. 


Q Kore you 
A 


"Q house to your 
bteh tpt ae oa 


fo Lallinece be 


a 
Had you evar welked 


esa 


now? 


Iowes 


up “Fourt: eonth Ste 


eke 


est to my apurtr 


Q Now, Which dixsection were you crezsing on 


A Grensiz wy Wast. 
Q Now, when you arrive 


M, vor ce thore any traffic conurc exsecticn? 


question wes, 


4 Xt WAS oxocen. 


= I SS 


Q w-cointrois at this int 


pe CGx 


a Ch, yos. My, : Yes 


oe 
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: 


Whsec wot the trefifie <- was there more thon ond cor! 
trol 
Ons GxoCGR ors 
Q Where was the traivie Lisht that you ezy you 
A Parte woulG be on the nowth side of Thirteen 
tho conmnces of 
9 


COCRSL 


BU you cane up to the SLBSCS ction, want color 


Bid you cvex 

No. 

Did you eves 

Ko. 

Were you leoking, from the tixe you left the era ae ale 
UntLL you walked up to the corner of this half a block, could 


you cco up the strest 


Q Do you venember, when you cane out of the 


what Girection you haa to turn? 
to turn left. 


wore you £xom the COLAGE Whon you fide 


abe 


a fe - ee AES 98 Oe - . 
LEGhE on, MAGE HE Che GCorncr, Tac 


a 
ID 


74 Rrocieren! ta, ster 
xe) yOu hava to stand 


the half @ block £x 
Sar ‘ Q : 
the entrance to Mr. 
walk of Gid 


38 . Vyne 3 
em On rs » sf tad afew 
CQ Bit: z CID a VLA 


you erossed the street, prior to cressing 


- 


notict: any traffic —~ 


On the street? 


No. 


Any cars? 


curds te go west across 


S&, YOu were traveling from ons to west, is thot 


fora you 


P3) 


Q 


renmenber 


SOB any re 


ewy treatfic. 


5 perked? . 


Looking north? 


Yes, to your lefe. 


No treffiie, no. 


‘You were looking leftis you cxocsac 


especinily, 


to crose the 


v 


tell me how this ecestéent 


Well, the jas 


XY know © got over halfway across, and thon If Gon? 


Owe) Olt 


toanth Stveot bow 


A? 


Looking sight 


aby 


a 


a, thing. < “Oo 1h bat Rwas eimosteed Ws 


wee the next sidewalk, to step up on it. 


Q 


Bow Ce you o~ 


Or Iomient have been back a Littic-fuxrt 


know <— XL was a iktle over halfeway ucross 


Q 


thec? 


How do you know you were half-way, do you rene 


the etrect. 


Ss 


fe 
La 


Vor 


>be 


be ete 


xi 


eed ial 
eae & 


fees 


nay: 
ater 


Me. Pishor's 


ath te 
VLUS . 


eet! 
Vas 


that I 


Woee you in 


X was 


reminisce where. 


Do you knew wi 


oN aN 


it Was 
Q Do you 


were hit 


al bound volume 


elthor 


know, 


fyrers vi 


ths 


23 


puce aserors 


at tanh bes 


Lud 


: waste fs 
RSP WATER wire 


ore 


ou Yom 


eimbulin Vias on he 


eee urd 


YGLation 


er:on the s 


mies nas 
SCYSOV 


on the 


LOW, 


iy moved you 


prea? 
YUCK? 


WSLS Hor 


CD. 


we 


Spe nets 
SUACwS 


t 
NG 


ease - eden yee pies ioe 
rare banral a aw IepGSOUs 


Vee Qo fae LO 
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DEPOSITION OF EARL ST. JOHN 


nt SPOT 
wes bdo COUNES £ 


were you a wit 
intersection of 13th and M Streets, Northwe 
A 


Q 


iI was preceeding south on 


What type of vohicle were you driving 


s 


Do you know the name ox names of the individuals who 
were in the cab with you? 
A No, six, X do not. 


Q Where had you picked the fares up -~ strike that. 
Was thexe more than one person in the cxb with you? 
A At the time of 


. : 
Yes, sir. 


Q 
A No, one party. 
Q 


Was .it male or 


OF 


. Fa tld cs ee coon tyte 
21S foret On Koecanc. 


xight, 
Do-you know approx 


= 


“ZX imagine she was 


eye 
ce 


cherch up 
up at llth and Pa 
church. 


Q 
A 


And what was your 
X let one off 
Street 


Q This was before th 


’. 


at was your 


Southeast. ~ 


Q 


like on this 


SORROW] 


a 
o 


Do you renezidber what the weather conditions 


Ox, you mean hex na 


pexobably the word 
imately how 
in hex late 

wk Road. 


+c}: 
ul 


hey had beon to 


ere up on 13% 


that you let this 


Gestination? 


jon was, I think, the 15 or 


tional. 


Xx picked + 


fare 


were 


jay was the < 


Om +3 oe ° xt \ Ja * S toda 
lose to midnidht or a_ibtle 


2 oC? — ae 


Q Do you remenber what street you got onto 13th, to 


hez ad in a southerly Gixectio 


A T would think ebeut E : Street, I am notosure 
Q ‘ ; x cE Gay L th one 
VA 
@y fie permitted to park ‘on 
either side o: > o Go you recall? 


A X dontt -- 


Q 


v 


Going Gcwn 


Wnitted to park to cht along 13th Street fro mi about Har- 


vard Aun to the point 


A Well, x know they are permitted up on the upp 


tion of 13th Street, but Gown in the lattex part near the 


accident, X dontt know whether ox not but 


~parked thore 


Q 


happened as you xecall? 


Well, we stopped for 


: 
re 
we 


ary 


Logan Circle, 13th and Lean Ci 


he jixt ( watiie go, I preceaded 


Then when t 
behind anott Lowes G@eaving approwds mately a 


25 but 


xed when we 


Of me, 


axound Gx¢Gi before the 


gent 


yved the car, the memen is Lelloy, 


the car 


Hace a veer to 


started to run in over toverds the 


another veer to the Jeft, and just 


Front wheel, the right fron 


hin, 


A), before you continue, you said you noticed, you 


the traffic light 


vw, how many cars were in front of you at the lient? 
particular car. 


n £Lront of this car? 
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a 


Hew, you sa 


Py 


Circh 


Ss ° % - 
Approximately how fax 


H changed to 


the Chevy? 


was pretty close to 


$4 


Chose to the intersection. 


< come on and so . 1 th 


nk he was pretty 


Qg At this point you said then you sav a man running 


the intersection, is that what you said? 


Yor running? 


sc 
¥ 


A . .He was walking 


Was he walking 


What color was wht £acing hin when he started 


Q 
A 


Q and yor say,vwhnen 


Je. 


the right 


lanes 


A Three 


a 


w 


Could 


tion of and 


13ch 
und z 
e the bottom of t 


north, 0.1.2? 


Gray a ce 


‘three lanes g in. each ai 


A 


Could you first 


Q 


you first pat a number one 


was when the light changed 


Did you see the light 


in Yeletion to the man who wa 


arer, 


4 


Gia this Chevrolet first veer to 


= 


2 


in the street? 


of the lane 


> Would ba 


+ 


2 noxth 


ie as laxg you can,.. If we 


the yellow sheet south and the 


nter line north to 


"ection noxth and south? 


. ves, three lanes in exc? 


color? 


‘change color from red to green? 


south, ace there 


cbserved 


IS Co 


Q 


Could you ‘the Chevy was at this 


point? 


Appronimacely wher vhich lane of travel was the 
* . i) 


t the center line? 


Q And the lane neares 


« 


As far as I can remawber we were, the Chevy was 
approximately, I Gente knew -- 


approximate ly? 


from the traf ight so the At was. changing, so X would 


7 
ay about two car lengths from the inter 


Q 
A Yes .- 
“Q 


At that point did you see pedestrian when the 
le ee a i 


R ; 
Chevy was two car lengths away from the intersection, did .vou 


_—— a a 
*, ° 


‘see the pedestrian? 


I would say the pedestriansas coming from over here. 
Q Was the pedestrian moving or star J when you 


=~ 


first saw him? 


Walking. 


could you 


nan, the Chevy veered to the 


the intexsect zon? 


in the intexsection then, 


All right, just put a two, if you would, 


approximately the point whexe he was when you say he veered to 


x would say. 
Brad then you sty he voexcd to his eft, is 
that corxect 
A 
6) And where adic » VO 1 iis Jeft, how far 
pedestrian 
A That is a wide intersection there. 


Q I know it. Approximately, we know you can't remen- 
ber definitely, but approxi nate Ly? 


A Well, the car was traveling about 25 miles, I mean 


at this time, he veered to his right, and then he - 


- 


veered back to his lett. 


@ Hock: 
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You have told us he was in 
veered to his right. 
to his left? 


A 


which Lune of 
to Where 
Right on the other side, lct 
the cross 
12 we number 
lane which would be edeivalent to the parked 
the nost to that, the middle one is B and the 
n betwoen A and ze 
Q Now, then at tho time that the 
walking ox running? 
A Well, I observed him take of: 


blocked ty view of 


Q ioy Close to the intersection were you when you ob- 


served the 
~ 

As the man ren 
you as the mon reache 


intersection a 


13th and MN? 


EZ cantt --- 


“Do you und jexstend my question? 


> Lwas ak because X Gontt xemember. 


ever apolying brakes? 


the sexcech of brakes? 


but IT -did- observe the 


Now, approximately 3 Last would you say the 
strian? I< am sorry. 

strike thet? - 

the Chevrolet -~ strike that again. 

many tines did the Chevy hit the pedestrian? 

- Once. 


And how fast was the Chevrolet going at the tite 


the car, that it hit the pedestrian? 


cion to estinate. 


Q Would he ke going 
entered the intersection? 
COLMS 


the ‘poin G 


of the Chevy, is that 


think 


a gian 


tow, When you 


Sieh: im? 
A When he reached the middle 
Q Did the li 
vehicle, the 
A The light chanyed before 
Q It changec 
A Yes. 


Q Now, my quest 


‘a 


to green until the time’ the accident hap 


ever come on back red? - 


A We were through then. 


What happencd to 


4 He was knocked approximately ten to 12 feet. 


that point of was this 
you observed after 
A No, 


passerger, when the pede 


~ 


12 feet -- 


louble X as to where the poedest 


Like in the widdle of A. 


remenber in which dizecti oO} 


Peekably could but I would have 


Q All wight 


I want you to take your time. 


A I am afraid £ couldn't be fair in answering 


x vas he in the street or up on the 


axb, up on the street? 


At 


+2 


No, was i in the 


ALL vight. ; 


Q 


3 


Kr. St. Jdonn, 


wearing? 
wing? P 


A it 


Something like, 


wasnit a suit, X Gonft t 


"2 
QIANK. 


Was he wear 


Q 


Q 


A I cantt ke 


Q All ric ght. 


As you watched the: 


Lich 


% there b2cau 


é now wa 


wasntt Gxess clothes, -I 


aincout or a topcoat? 


accident and were proceed 


were you going? 


X was going? 


ther on the 


rean 


feet off the accoleratox 
so X was in the procass 


aceldent was ng on aid you and:your 


- 
passer ROK have any conversat Son? 


A Yes. 


a 


Q Vihat was the extent of eonvers 


X said to her, "Oh, Jock, that car in front of x 


man up there.? And ~~ 


An@g she just ~~ no, no words, : Ieanead up on the 


front of my seut, on the back of my seat 
Q What happened to the Chevrolet a 


A The Chevrolet proceeded ‘up about «+ he came on to a 
Stop, not a co: yolete stop, but up ay Eee NS 
Bucuse me, oft 
on «Off the 
THE WEESS: Be proceeded south into the curb and almost 


stop position, and then he speeded away. 


‘BY MR, -SAVIRS: 


Appron ime 2 Few car lengths, scmething 


Did he sta 


sped aay? 


you went past the pe 


nasead to my «- When I sav i 


Lito 


le slee ae 


thet. 


come imto the curb 


in lane ¢ when you cbsexved 


the Chevrolet ava 


entexed the intersection until the %: 


trian? 


A 
Q 


No. 


50 


and 5. : ater where he got hit at,ri 
and B. 


~~ y. 


you veered to the right, what did yen do, 


away 

and £ told Hy pr 
leaving ths, scene, * 
to spinning, it wouldnt pick up the spead, 
front Of me, : 
made a sharp 

Do you know the; name 

Massachusetts Avenue 


9 


Then what hapyene 


A He ran the 13 


made a sharp right 
corners and ran the t behind hin, turr red th 
he ran the 4 ; and M on the Cc 
is fhomas Circle, 2 13. lth and Thouzs Circle, he ran 
the light ae Me chusetts and M, and made another shar 
andcame back up to the accia 

Q He came back on 

(On M Street. 


He car2 back 


Now what, if anycthis 
intersection? 


A He cume to a stop hexe at 13th 


What happs 12a then? 
A They were looking over at the pedestrian, ang then 
again over here 
-on the southeast coxp 
Q and than what did he do? 


A Well, 2 kept. ee ng and X saw him make an 
to get out the car, but i ' 2ms né like the people 
cast was eerie to.make him stay in, pulling hia, pulJing on hin 
19 ake. = 
Q Where were you nt the point when he first 
to observe the padedstrian? 


A ° Right beiind him: 


Directly kehind him? 


Q 
A 
Q 


you cross the inter 


Ana aid you cross 
No. 


You never crossed 


sate 
cus 


j hin was ma@e acxoss the intersection onto 


what happened as far as t s of the 
Chevrolet? 


ae 3 


A Well, he stayed there approxima tely 30 seconds: 
¥ PE 
“he specded on the way owt HM Street. 
es 
Q Did you follow across? 
A No. 


Q Now, from the time that the pedestrian wa AONE: 


the time you went zround the two, two and a half blocks back to 


the southeast corner, about how much time elapsed? 


A Approximately three minutes. 
PE 


§Garee minutes? 


At.the time you caine u to the southwest corner, ws 
P ‘ 


1 Jaying the exe in the 7eSt? 
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Tm ay te -, 
MAL OLSS 


Pn) 


you sce when you came back eround the 


ALL vight. 


to the person or persons in 


-¥ou When you tock down a license tag? 


made the turn at -- when he ran the second 


Cicould observe 


Q. Did you write them down 
A 


_No. So, when I got up on the coxnok 
13th Strest, because hea stoped fox 13th 
close to him an 4 then I wrote the nui 
Q All 


What color w 


A % Was of a light color, that is all I knew. 


54 


g Do you know the number of that tag today 


~ 


remeinber the musher of 6 


Now, you say there were how many people in the car? 
A ce poopie. 
Q Were they white or coloxcd} 


A 


Q You dontt 
Were they male ox Somale? 
A Lt appeared to ma like, it appsarea to me Tike, tye 


men and one woman. 


the women in the cer? 


In the middie, 


And the man was. at 
Yes, a man on each side. 
Could you give us any @esexipticen of the Griver,. 
fhe. psofile £xom the xear seered to me like beth mon 
were of a sinall profile. 
Q Anything else? Could you see the clothing that the 
dxiver was wearing? 
A ie had a coat on. 


Q Do you know whether he had a suit on? 


he wearing a hat? 


clothing of the woman? 
No, 
Lf that man was 


vas in the office today do you think 


you could identify 
A No. 


* OK OK 


Did you ever tell the o 


the pedestrian 


ZI believe X Aid tell hin that he 


Against the xed light? 


ate Ef 


7k Ok Ok 


low, Mr. St.John, did there come a time after the acci- 
tent when you had a cenversation with the ice as t 
Rent when you hea a conversation with the police as to 


how this accident hapoened 


Did you ever speak to any officers 


about the accident egain? 


~ 


A X Gonlt think they went 


~ 


how it happened. 


Q Did they call you? 


pickedivup the cer 


they thought was n th scident and they would 


POx ye to cons Gcewn end see Af £ covkd make an identitieon 


Did you go down? 

Yes, I aid. 

And aia you make ah identification?’ 
Yes, 


Where was the car at the time you made thi 
Te was impounded at No. 2 Precinct. 
7 


Wexe there eny other cars on the loi 


Yes. 
Were there police cars or other cars? 
assenger. 


Passenser cars? 


Yes. 


Now, how did you go about identifying this cur, did, 


# 


it out to you or did they just put you in the -yard 


and say pick out the cax? 
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chad 
a 


Q 


eaans OVE 
you? 
42 can hefoxe 
Ghuct ang then X went tn te see the eftice ae 
back out and as me could id nd hin 
Car. 
Then you point the car out? 
Yes. . 
2 How did you make the lentitice ts hon? Ec aid you 


know it was the car that struck the man? 


ef a light color of the Chow de 


.Q pid you look at ¢ the front -of the car, either the Lest 


er the right sido to see if there was any danage to the car? 
LO SRE Se 


Where was the damnge that you chserved? 


A the little Chevrolet ac: rig en the top 


of the fen dex hag been broken loose. 


Left ox thp 


questions about the 
Could you tell me where the pediestoxian was when you £irst 
saw him? 
A taen Z fixst sav hin he Was 
where the pedeos 


72g when you first saw hina? 


Fox the record, 


point at the cent Et stxreet, I would say xicht on the 


center lane dividing a Stxe do you agree with ss 


BY MR. SAVAIS 
Q Yes. 
“LE we continue tO maxis 
EF, the first time 


Cand n, 


t that point was he walking ox running? 


In vhaich direction? 
A Talking west. 


2 


Q at ¢ weg the ht at the point when you £ 


ixst 


NN 
saw hit an his 


Q In youx favor? 


% would be 
§Q Were therxe any -- did you notice a 
going east 
A chore was no = 
6) No vehicles stepped at the intersection 
A No. 


Q What ebout traffic, did you notice any traiiic going 


wasn't no txactic. ; 
you ever ascertein the nane o£ the 
y cax at the time of 
cf 


che accident 


A pid I 
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- bound volume 


A 


Q Did you ever Fing ovt the neme of the cab driver WRCX 


you transferred the passerger 
A Z probubiy coulda have Found Ae Gat but £ aia nok. 
Q You navex dia? 


A- NO. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,273 


HARRY C. DORR, 
Administrator of the Estate of Sherwood R. Howard 
Appellant 


> 


v. 
FREDDIE WILLIAMS, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


ISSUE PRESENTED 


1. Did the Court commit reversible error in directing the 
verdict for the defendant contrary to the evidence and to the law 
of the District of Columbia? 


This case has never been before this Court. 


REFERENCES AND FULINGS 

1, Motion of Plaintiff for New Trial 
(App. PP. 5-11) 

2. Opposition to Motion for New Trial 
(App. PP. 11-18) 


JURISDICTIONAL STATEMENT 


This is an appeal by Harry C. Dorr, the Administrator of the 
Estate of Sherwood R. Howard from an order of the United States 
District Court for the District of Columbia in a civil action where the 
court below granted a directed verdict to the defendant based upon 
plaintiff’s failure to establish a prima facie case of negligence. This 
Court has jurisdiction to review the directed verdict and order pur- 
suant to 28 U.S.C.A., Section 1291 (July 7, 1958, Pub. L. 85-508, 
Section 12(e), 72 Stat. 348). 


STATEMENT OF FACTS 


This was an action brought by Sherwood R. Howard against 
Freddie Williams to recover damages for personal injuries which 
resulted after the appellee’s vehicle negligently struck the appellant 
while he was crossing 13th & M Streets in Washington, D.C., on the 
first day of February, 1964 (App. p. 27). The intersection was con- 
trolled by four traffic lights and had crosswalks on all four sides of 
the intersection (App. pp. 21-23). 


In the early morning of February 1, 1964, the appellant left 
the home of a friend and began his trip home. In order to return 
to his home it was necessary for Howard to catch a bus at the inter- 
section of 14th Street and M Street, N.W. Howard began to walk 
toward the intersection where he could catch his bus, and, as he 
proceeded he came to the intersection of 13th and M Streets. As 
he approached the intersection the automatic traffic control device 
was green for traffic on M Street and red for traffic on 13th Street. 
Howard looked both ways and with the light green in his favor 
began to cross the intersection with the light and in the crosswalk, 
i.e., Howard crossed from the southeast corner enroute to the south- 
west corner (App. pp. 29-32). Howard was over half way across the 


intersection (App. p. 32 and p. 43) when he was struck ‘by a vehicle 
owned by the Appellee (App. pp. 23-24 and p. 26) and knocked 
unconscious (App. p. 32). 


The accident and injury to Howard was witnessed by an Earl 
St. John who testified at trial through his deposition which was 
taken at an earlier date by counsel for Appellee. The testimony of 
this witness substantiates the testimony of Howard. St. John testi- 
fied that he was proceeding down 13th Street, N.W. and had 
stopped for a red light at Logan Circle. When the light turned green 
he proceeded down 13th Street with the Appellee’s car in front of 
him (App. pp. 35-36). When the intersection of 13th and M Streets 
came into sight the witness saw Howard in the intersection at least 
one half of the way through the intersection (App. pp. 39-43). At 
the time the witness saw Howard in the middle of the intersection 
the light changed from red to green for the traffic on 13th Street, 
ie., Williams and St. John, and changed from green to red tor 


Howard (App. pp. 38-39). The witness further stated that the 
plaintiff, Howard, was in the crosswalk and better than halfway 
across 13th Street when the lights changed (App. pp. 58-59). 
St. John watched as the plaintiff continued his passage through the 
crosswalk unaware that his right of way was to be violated at a 
point where he was almost out of the intersection (App: p. 43). 


The case was tried by the United States District Court for the 
District of Columbia without a jury. The Court, after hearing plain- 
tiff’s entire case, granted defendant’s motion for a directed verdict, 
concluding that the plaintiff failed to establish a prima facie case of 
negligence against the defendant. Following the Court’s order 
directing the verdict for the defendant the plaintiff filed a Motion 
for a New Trial or in the Alternative to Alter or Amend the 
Findings and the defendant filed a timely opposition (App. pp. 
5-17). The Court denied plaintiff’s motion and ca then filed 
timely notice of Appeal. 


SUMMARY OF ARGUMENT 


When'a pedestrian enters a crosswalk with a green light in his 
favor and proceeds to cross the intersection he is endowed with 
a right of way that cannot be usurped. The pedestrian’s right of 
way cannot be challenged even if, as the pedestrian is crossing, the 
light changes from green to red against the pedestrian. A pedestrian 
who starts across the street with the light in his favor and in the 
crosswalk has the right of way and if he is struck by a motor vehicle 
while proceeding with his right of way, the operator of the motor 
vehicle is guilty of negligence. 


ARGUMENT 


I 


THE COURT COMMITTED REVERSIBLE ERROR IN 
DIRECTING THE VERDICT FOR THE DEFENDANT 
CONTRARY TO THE EVIDENCE AND TO THE LAW 
OF THE DISTRICT OF COLUMBIA. 


It is the contention of the Appellant that he had entered the 
crosswalk ion a green light and was thus rightly continuing with his 
right of way when he was struck by the appellee’s vehicle. Appel- 
lant’s contention is supported by both the facts of the case which 
show unequivocally that plaintiff had entered the crosswalk on 
a green light, and is further supported by the case law in the 
District and by the District of Columbia Traffic Regulations. 


The only testimony presented was during the plaintiff’s case 
and the main witnesses were Howard and St. John. Howard stated 
that he entered the intersection and began to cross 13th Street in 
the crosswalk when the light was green in his favor (App. pp. 27-32). 
Howard further states that he was almost out of the intersection 
and across 13th Street when he was struck (App. pp. 32-34) and 
this is further substantiated by the testimony of St. John as to the 
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point of impact (App. p. 43). St. John further testified that Howard 
was in the crosswalk over half way across 13th Street when the 
traffic control changed colors and as Howard continued to cross the 
street with the right of way he was struck by the defendant’s 
vehicle as he was approaching his destination, i.e., southwest corner 
of 13th and M Streets (App. pp. 35-43 and pp. 58-59). 


The testimony of both the plaintiff and the witness St. John 
went uncontradicted and there was no evidence by the defendant or 
any other witness that the plaintiff had entered the intersection 
against the light. Thus, since this evidence went uncontradicted, this 
Court can only hold that the plaintiff had entered the intersection 
with the traffic control device in his favor and thus had a right 
to continue across the intersection uninterrupted. Article 3, Section 
11, Subsection A, Subsection 1 of the Traffic and Motor Vehicle 
Regulations of the District of Columbia states in part: that: 

“| |. traffic... shall yield the right of way to other 
vehicles and to pedestrians lawfully within the inter- 


section or the adjacent crosswalks at the time such 
signal is exhibited.” 


Thus, according to this traffic regulation the defendant’s vehicle was 
obligated to stop for the plaintiff if the plaintiff was lawfully in the 
intersection, which he was according to all of the evidence. 


The facts in the leading case of Griffith v. Slaybaugh, 58 App. 
D.C. 237, 29 F.2d 437 (1929), are almost identical to the facts in 
this case. The plaintiffs in Griffith, supra, came to the intersection 
of 16th and Euclid Streets, said intersection being controlled by 
traffic control devices, and with the green light in their favor began 
to cross 16th Street. At a point over half way across the street, the 
traffic light changed from green to red against them and they were 
struck by the defendant’s vehicle. The Court in this case stated at 
page 438 that: 


“At controlled crossings, pedestrians have the right of 
way ,along with other moving traffic in observance 
with the traffic signals. Plaintiffs entered the crossing 
while the green signal light was displayed, and having 
committed themselves to the crossing, they have the 
right of way until they reach the opposite curb.” 
(Emphasis added.) 


The Court continues explaining its holding by referring to a Wash- . 
ington State case, and in quoting from this case the Court states, 
once again at page 438, that: 


“We must hold that one entering the street under the 
direction of the traffic officer has the right of way 
and this right of way continues until he reaches the 
other side of the street, and the fact that the sema- 
phore was changed, giving the traffic in the other 
direction notice to proceed, does not give them the 
right of way over the one first entering the street 
crossing, and the one first entering has the right to 
presume that he can pass over in safety and is not 
required to exercise continuous and extra observation 
to avoid vehicles using such streets.” (Emphasis 
added.) 


See also American Ice Company v. Moorehead, 62 
App. D.C. 266, 66 F.2d 792 (1933). 


The Griffith case, supra, clearly sets forth a rule to the effect 
that a pedestrian once in the crosswalk has the right of way. This 
same legal proposition was restated in the case of Long v. Mercer, 
Mun. Ct. App. D.C., 125 A.2d (1956), where the Court stated at 
page 686, that: 


“Defendants concede, as they must, that the plaintiff, 
having started to cross on a green light, had the right 
of way to continue to the opposite corner even 
though the signal had meanwhile changed to red.” 


In viewing the same rule of law as applied in both the Griffith and 
Long cases, and in viewing the testimony as to how the accident 
occurred, the District Court acted contrary to the legal precedent 
in this jurisdiction in granting the motion of the defendant based on 
the theory that the plaintiff had failed to prove negligence against 
the defendant. The case law gives the plaintiff a right: of way and 
the uncontradicted testimony of the plaintiff and the only eye 
witness to testify explicitly puts the plaintiff in the crosswalk with 
the green light and the right of way before the light changed (App. 
pp. 29-34, 35-43, and 58-59). Taking this entire theory, case law 
and testimony, a further step and once again viewing the Griffith 
case, supra, the plaintiff once having entered the crosswalk on 
a green light, had the right of way, and since this was established 
by uncontradicted testimony the burden of proof thus should shift 
to the defendant to explain his failure to yield this right of way to 
the plaintiff-pedestrian. 


The order of the Court in granting the verdict in favor of the 
defendant after hearing plaintiff’s case and using the proposition 
that the plaintiff failed to prove a prima facie case is again contrary 
to the law as stated in the Long and Griffith cases. Both cases state 
the standards of care for motorists and the Griffith case explicitly 
delves into the question of negligence on the part of the motorist 
where at pages 438-439 the Court stated that: 


“The negligence of defendant (motorist) consisted in 
placing himself in a position where he could not 
observe the crossing, and determine before starting 
to cross that the way was clear. * * * Defendant was 
charged with knowledge that other persons have a 
right to use and cross the street. Anticipating as he 
must that the street would be so used by pedestrians, 
it was his duty to look, to see, and to know that 
pedestrians were not in his road. In this situation he 
is required to so operate his machine that persons 


rightfully in, or attempting to cross, the street shall 
not be injured. His failure to see plaintiffs in time 
to avoid injury is no excuse. Due care required him 

to see them. It is negligence for the driver of an 
automobile not to see pedestrians under such circum- 
stances, and it is negligence to so run the machine 

that injury cannot be avoided after such persons are 
seen,” (Emphasis added.) 


After the Court discussed the question of negligence (see above) 

it gave its reasons for the legal conclusions it reached. These reasons 
are just as apt for today’s busy streets as they were for Washington’s 
streets in 1928. Thus, at page 439 the Griffith Court explains its 

position by stating that: 


“The condition of traffic in our crowded streets is 
such that travel by pedestrians is at best difficult and 
dangerous. If their absolute right to enter upon 
a crossing when the signal permits it is not sustained 


they would be almost without protection. * * * Many 
automobile drivers seem to imagine that with the 
shift of the signal they are given a clear right of way 

against intersecting traffic. * * * It is the duty of 
drivers of machines to exercise the greatest vigilance 
and care under such circumstances, not only to have 

their machines under control, but to stop and wait 

until the pedestrians have had an Opportunity to 

clear the crossing. Failure to observe these precau- 

tions constitutes negligence on the part of the driver, 
which in case of accident is chargeable against him.” 

(Emphasis added.) 


In the case of Gutshall y. Wood, 74 App. D.C. 379, 123 F.2d 
174 (1941), where the facts were once again similar to those stated 
here, the Court in referring to the predecessor of the cited traffic 
regulations for the District of Columbia indicated that in cases 
where the pedestrian was in the crosswalk and was struck in viola- 


tion of his right of way, the operator of the motor vehicle was 
negligent under all circumstance, as a matter of law, in not exercis- 
ing the requisite care and proper caution. In the Gutshall case, 
Griffith case, and Long case, as here, the question to be decided 
was whether the driver was negligent. The Court, iniall three of the 
above cases, did not direct the plaintiff out of the case after the 
plaintiff had shown that he was in the crosswalk, had entered the 
crosswalk with the light, and was proceeding under his right of way. 


In the instant case the testimony is uncontradicted that as the 
striking vehicle approached 13th and M Streets his traffic light 
turned from red to green and at this point the plaintiff was at least 
half way across 13th Street and in the crosswalk. The uncontra- 
dicted testimony further shows that the defendant usurped the 
pedestrian’s right of way and struck the pedestrian while he was in 
the crosswalk and almost completing his trip across 13th Street. 
Under these circumstances, where the only uncontradicted testi- 
mony is favorable to the plaintiff, where the Traffic Regulations are 
favorable to and support the plaintiff’s position, and where the case 
law gives the plaintiff a right of way and holds that a driver of any 
motor vehicle which violates this right of way is negligent, it is clear 
from a legal standpoint that the District Court in finding for the 
defendant committed reversible error and did not follow the legal 
precedent stated in the Griffith case, supra, in 1928 and still quoted 
as authority today, some forty-one years later. 


CONCLUSION 


In conclusion appellant states that by the error set forth herein 
the lower Court was wrong in directing the verdict for the defend- 
ant and that the Court, in so doing was acting contrary to the facts 
of the case and the case law in the District of Columbia and thus 
appellant respectfully submits that the order of the lower Court in 
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directing the verdict for the defendant should be reversed and 
plaintiff granted a new trial. 


Respectfully submitted, 


SOLOMON L. MARGOLIS 
and 
DAVID S. GREENE 


1025 Vermont Avenue, N.W. 
Washington, D.C. 


Attorneys for Appellant 


Of Counsel: 
KAMEROW & KAMEROW 


